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EDITORIAL NOTES. 


That railroad business is not private business was well asserted and 
successfully established at the beginning of railroad enterprises in this 
country. After adjudicating that railroad business was for public uses 
the courts adopted the rule that in aid of it property could be taken by 
the exercise of eminent domain. It was also decided, more recently, 
that, because of the public character of the railroad, taxes might be 
imposed by the state or under its authority for the purpose of a donation 
to aid in the construction thereof. The railroads have contested almost 
every point raised upon this principle as an interference with what they 
regarded as private business, but without effect. We find in a recent 
issue of “Case and Comment” some pertinent reflections on this general 
subject, as for example: “It is no more than must be expected, that 
the accomplishment of so great a work would cause some incidental and 
temporary hardships. It is foolish to charge these, however, to anything 
except the lawless condition that had to be cured. With the biased judg- 
ment that most men feel with respect to any measures or policy that af- 
fect their own personal interests, many railroad men, honestly, no doubt, 
lock upon the enforcement of the law against them as a great wrong. 
They may congratulate themselves that their evasion and defiance of the 
law have been corrected without any reckless disregard of their rights. 
Whatever demagogues and ill-balanced extremists of any class may 
clamor for as against the railroads, it seems safe to believe that the great 
body of the citizens of the country wish to have the rights of the rail- 
roads safeguarded and preserved with the same justice that is demanded 
for all others. There may be a tendency—it would be strange if there 
were none—to go to extremes in the stress of the conflict which the rail- 
oads have compelled the people to wage against them, for the abolition 
of unlawful rebates and other forms of unfair discrimination. But the 
unexampled uprising of the people in the past few years against grafters 
and lawbreakers, in the larger fields of political and industrial activity, 
has been not only a reassertion of their own rights, but a genuine ethical 
revival. It demands honesty and justice, not for one class, but for all 
classes; and, while there may be mistakes of judgment in the measures 
that may be advocated and adopted, there is not a purpose on the part 
of the people generally to demand anything that is unjust to the railroads 
or to any other interest. It must not be forgotten that the railroads are 
necessary ; that men who invest their money in railroads are entitled to 
fair returns; that the amount of the returns must, in some degree, be 
commensurate with the risks of the business. Neither must it be for- 
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gotten that, while the dominant policy of the railroads not long ago was 
tee — or defy the law, the railroads were, in part, victims of a system 
for which they were not wholly responsible, and that some of the best 
railroad men undoubtedly welcome the change in the situation and 
believe it is the beginning of a better era.” 


One of the leading pastors of Newark recently read a paper before 
a minister's association in New York City, in which he advised that 
clergymen might be of service to the cause of justice, and might learn 
much which would be of use to themselves, if they served upon grand 
pares, This minister had himself been a member of the gone 
grand jury of Essex county. In the course of his remarks he paid a 
well-deserved tribute to the present sheriff of that county, among other 
things saying: “The time has come when every lover of justice and 
honest government ought to consecrate his citizenship to the election 
of a sheriff who will do his full duty, regardless of fear or favor. Sucha 
sheriff who is now presiding over the county of Essex—Frank H. Som- 
mer—is the embodiment of the ideal. Single-handed and alone he has 
stood up against every effort to break down the laws of the state and the 
sanctity of the ballot. He has kept his pledge to the citizens that he 
would do his best to see that the election laws, gambling and disorderly 
— laws, the liquor laws, the immoral picture laws, the concealed 

eapon laws, the anti-grafting laws, the anti-gambling laws and all other 
wise and necessary laws are enforced.” After explaining the import- 
ance and the functions of the grand jury, the speaker dwelt 
upon the opportunities afforded a minister in service on the grand 
jury. “It ought to be said right here that it may be an open question as 
to whether a minister should render such service. Ministers who believe 
that their citizenship is ‘in heaven,’ and who by reason of this fact believe 
that they are not responsible for political and social conditions, will not, 
of course, find in the grand jury any opportunities for service. But to 
one who believes that Jesus Christ is interested in all men, and in every- 
tuing that concerns the welfare of men, service on the grand jury affords 
liany Opportunities for effective work.” 

IXvery professional man eeile a vacation. Lawyers are not excep- 
tions. If they have little practice, and can go fishing, hunting, vachting, 
or what not, at almost any season of the year, that may suffice to keep 
up health and spirits. But the busy lawyer must make a complete 
change scenery, surroundings, diet and habits to secure the proper 
benefits from a vacation, and this usually necessitates travel. An 
experience of many years leads the writer to the conclusion that the 
best vacation is the one taken in the summer season and to foreign 
countries. In the summer season, because he can be out of doors much 
of the time without discomfort, and the lawver can then best leave his 
business behind. ‘To foreign countries, because he needs a complete 
transformation of his daily habits, and he cannot well secure this in his 
own land where, everywhere, things are much the same as in his own 
home, flere the people have the same language, dress alike and eat 
alike, and the new spapers he reads continue the accounts of politics and 
other things which have been filling his mind throughout the vear. 
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Abroad, everything is different. The mind there grapples with a wholly 
new set of problems. He has a change of diet, even if for the worst; he 
sees new and undreamed of scenes, in cities, art galleries, and among 
strange peoples. If he visits several countries in Europe he will find 
each one absolutely distinct from every other in language, history, cus- 
toms, ideals, and in everything which goes to make up human activity. 
When one crosses the Atlantic he goes, indeed, to an Old World, but, 
for him, a New World, and every empire there is a different world. 
The delights of it, the surprises attaching to it, the interest evolved by 
it. the education of it, are amazing. The mind expands under the con- 
tact, and in place of less physical or mental vigor, as in the case of hard 
study and close office-practice at home, there comes to the lawyer an 
increase of both physical and intellectual force which is apt to be both 
perceptible and lasting. The doctors well know that the physical incre- 
ment resulting from a vacation in a foreign land is important and often 
permanent, always supposing the trip is uadertaken on rational lines. 
The traveler himself knows that the mental pictures of even a month 
spent in picturesque Switzerland, or artistic Italy, or even in ‘“merrie 
iengland,” or “bonnie Scotland,” are beautiful beyond words, and edu- 
eauional to a high degree. Usually July and August are taken as the 
vacation months in which to see Europe, simply because these are the 
dul] months in one’s office. But they also happen to be the very months 
wien, for the most part, Europe is to be seen at its best. Great Britain, 
Switzerland, Northern Germany and the Seandinavian countries are all 
cold until near the first of July. Southern Europe may be best seen in 
May and June, but we have found most parts of Southern Europe de- 
hehtiul in August, notwithstanding the heat in the middle of the day. 
The rule is for a cool breeze to spring up in the afternoon of each sum- 
mer day of August in, for example, all parts of Italy, and few are the 
nights when one does not want his blanket over him when sleeping. 


In Northern Europe there are only occasional hot days. 


As to the time necessary for a perfect vacation abroad, the mistake 
is too often made that three months constitute the least time allowable 
for such a jaunt. Of course three months is better than two months, as 
two months is better than one month, but even thirty days away from 
Lusiness, in which half the time is spent upon the ocean and half the time 
on land, will afford such rest, recreation and ultimate profit as will sur- 
prise the tyro in travel. If a six-weeks’ tour be taken, and supposing 
sixteen days of it are spent upon the water, twenty-six days are to be 
had for sight-seeing on land, and this will mean a great deal to any first 
traveler. In this conection it may be well to note that the fast steamers 
are not the best for one who is secking rest. The screw motion is not 
pleasant, and one’s fellow travelers are too much engrossed in fashionable 
dressing and in gambling on the runs to make one’s mind free and easy, 
or happy. Dress should play no part in an outing for a lawyer; he may 
well relegate this to such ladies and male dudes as care more tor cos- 
tumes than ozone. On the slow steamers one may be as negligee as 
possible and enjoy every minute of every hour of the whole day. We 
chould advise the rejection of steamers that cross from New York to 
Liverpool, Plymouth or Southampton in less than from seven to 
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nine davs. One gets on the slower steamers the maximum of com- 
fort and rest, and on the faster steamers the minimum. The slower 
steamers give one far more for his money, and without any subtraction 
of honest comfort. In these modern days there are large but slow steam- 
ers that have made seasickness almost unknown. 


t 


re 


And what changes there have been in the construction of steam- 


ships in the last forty years! We well remember how one of the best 
White Star steamers in 1874—which was ten full years after our Civil 
War had closed, and when progress had been written on e veryvthing else 
except steamships—there was no special room for ladies, no library, no 
smoking room, and sails were used as supplementary to steam-power. 
In case of a storm there was no place to sit except in the dining-room, or 
on a camp chair in one’s cabin. Now the conveniences and comfort of 
an ocean vovage on a first-class liner are not second to those of one’s 
own home. They excel the comfort of a railway train in every partic- 
ular. Of course there are still exceptions. There are occasional second- 
class Atlantic steamers which have a poor table, and poor accommoda- 
tiens generally, although even these have improved : ver forty vears ago. 
But such vessels are rapidly disappearing from the trunk routes and are 
Leing relegated to coast voyages. Unhappily, nearly all coast steamers 
in Enrope, as in America, are small and disagree: able, and overcrowded 
in the season of travel, but these do not much concern the average pas- 
senger to Europe. On a good steamer on the Atlantic pertect rest is 
as easy to obtain as is the fresh salt air, which invigorates and produces 
good digestion. On the whole, there is nothing like the sea for a tired 
landsman. Be it smooth and in its turquoise dress, or disporting itself 
as a young giant at play, it is most lovable to those who know how to 
woo Its mysterious charms. The salt sea is the true sanatorium for the 
foulnesses of earth and the sicklinesses of men. And o1 ne learns at sea 
so much of human nature! The selfish continue to be selfish; the sordid 
look after gains at the gambling table; the hail erste and cowardly 
prove their want of courage; the generous and good exemplify lovable 
traits and calmness amid seeming perils. The minister who preaches 
mainly for his salary is in the background when Sabbath comes, and 
“not well enough to officiate.” The dude dresses like the London 
cockney whom he imitates. The talkative woman never allows her 
tongue to cease wagging, even before strangers. The silent man re- 
mains quiet and thoughtful, and gets his main reward from the high- 
born thoughts that come to him at sunrise and stay with him till the stars 
come out. The German wants his “calves-head” at mealtime, the Italian 
his macaroni, and the New Englander his bacon, while the Englishman 
drinks his ale in the smoking-room, and calls for roast beef for luncheon. 
This makes of a ship a university of all nations, languages and customs, 
and the lawyer learns from this school alone many lessons he never dis- 
covered in Blackstone, 


The committee of the State Assembly which investigated several of 
the state departments and commissions reported on June 20, and, because 
of the report, the Assembly continued the committee, giving it power to 
investigate for a longer period. There was both a majority and a minor- 
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ity report submitted, but these reports did not in the main disagree. 
According to both reports the Fish and Game Commission has been 
exceedingly loose in its expenditure of money, so much so that the 
majority report called it “a public scandal and disgrace.” The investiga- 
tion of the expenditures of the State House Commission in awarding 
contracts for various state institutions showed that contracts had been 
let regardless of the lowest bidder, and that the chief contractor had 
destroyed his books of account, since January Ist last, so as to make an 
examination of certain details impossible. There were recommendations 
that there should not be dual office-holders under the state government ; 
that the work of the Bureau of Labor Statistics and the Department of 
nabor should be combined; that incidental bills, having been extrava- 
gant, should be greatly reduced; that high-salaried state officials were 
absenting themselves from their posts of duty, etc. There was dis- 
vegreement as to the continued use of voting machines, and also as to 
whether or not the Commissioner of Banking and Insurance was repre- 
hensible in not obtaining interest on deposits. We reserve comment 
until a final report is made. It is evident, however, that there was good 
ground for the investigation, and that it must result in ultimate good to 
the state at large. 


JAMES WILSON AND THE NATIONAL IDEA. 


(Concluded from last month). 

It was Wilson’s clear conception at the outset that the colonies, 
united by independence, were, in fact, for this purpose, committed to the 
Congress; that they were as one large state with regard to the powers 
of Congress and the general government, whether on the signing of the 
Declaration, on the agreement upon the articles of Confederation, or on 
the adoption of the Constitution of the United States. He said that it 
was only in acting together that they were able to declare their inde- 
pendence, or to carry on the war, and that when the pressure of the 
external force was withdrawn it was still the fact of the union and the 
force which it implied that enabled the state governments to maintain 
themselves against internal disorder. Professor McLaughlan, in a 
thoughtful article on “James Wilson and the Constitution” (12 Pol. Se. 
Qu. 4), says that “men of wisdom recognized, and should recognize, that 
whatever legal sovereignty the states might assume, there remained the 
fundamental fact which gave the lie to all fictions of law—that there was 
and could be but one ultimate source of political power in America, and 
that was a united people. When Daniel Shay and his band arose in 
Massachusetts to demand new tables, and to wreak a surly vengeance on 
the courts and the lawyers, the startled people turned instinctively for 
help to the nation.” 

That James Wilson did recognize this fundamental fact; that he saw 
that there was a united people which, for the purposes of their union, 
formed a state, with internal powers and common interests, is clear from 
the argument he made in 1785 on the power of the United States, then 
under the articies of Confederation, to incorporate a bank. In this great 
argument he anticipated the reasoning and almost the language of Mar- 
shall, in Cohen v. Bank of Virginia (6 Wheat 414), in Macculloch v. 
Maryland (4 Wheat 405), and other cases, on the nationality of the gov- 
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ernment of the United States and the powers implied as necessary and 
proper to carrying out powers delegated, and he also declared the prin- 
ciples of recent decisions with respect to the power of the United States 
to acquire and govern territory: the principles which must be appealed 
(o to support the suggestions that are now being made that the United 
States may legislate on matters of general interest with regard to objects 
to the direction of which no particular state is competent. His argu- 
ment was made in a pamphlet published in opposition to a bill to repeal 
the Pennsylvania charter of the Bank of North America which had been 
previously incorporated under an act of Congress. The Pennsylvania 
charter was repealed in September, 1785. 

Mr. Wilson, in the course of his argument, said: “Though the 
United States in Congress assembled, derive irom the particular states 
no power, jurisdiction or right, which is not cuptessty delegated by the 
Confederation, it does not thence follow that the United States in Con- 
gress have no other powers than those delegated by the particular 
states. The United States have general rights, general powers and gen- 
eral obligations, not derived from any particular states, nor from all the 
particular states taken separately, but resulting from the union of the 
whole. And, therefore, it is provided in the fifth article of the Confed- 
eration ‘that for the more convenient management of the general inter- 
ests of the United States,’ delegates shall be annually appointed to meet 
in Congress. For many purposes, the United States are to be consid- 
ered as one undivided, independent nation, and as possessed of all the 
rights and powers and properties by the law of nz itions incident to such. 
Whenever an object occurs to the direction of which no particular state 
is competent, the management of it must, of necessity, belong to the 
United States in Congress assembled. There are many obje cts of this 
extended nature. The purchase, the sale, the defence and the government 
of lands and countries not within any state, are all included under this 
description. An inetibation for circulating paper and establishing its 
credit over the whole United States is naturally ranged in the same ciass. 
The act of independence was made before the Articles of Coniederation. 
This act declares that ‘these United Colonics’ (not enumerating them 
separately) are free and independent states; and that, as free and inde- 
pendent states, they have full power to do all acts and things which in- 
dependent states may, of right, do. The Confederation was not intended 
to weaken or abridge the powers and rights to which the United States 
were previously entitled. It was not intended to transfer any of those 
powers or rights to the particular states, or any of them. If, therefore, 
the power now in question was vested in the United States before the 
Confederation, it continues vested in them still. The Confederation 
clothed the United States with many, though perhaps not with suffi- 
cient, powers, but of none did it disrobe them.” 

These sentences, written while the states were legally united only 
as states under the articles of Confederation, prove that Wilson saw that 
even before the states had united with any formal confederation, but had 
only united in declaring their independence, there was in fact a united 
people, the source of political authority, and that they did in fact and 
must of necessity exercise sovereign and national powers whenever an 
object occurs to the direction of which no particular state was com- 
petent. 
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R Speaking after a formal union had been made by the articles of 
Confederation, he insisted that these were not intended to weaken or to 
abridge the powers and rights to which the United States were previ- 
ously entitled, and that powers vested in the United States before con- 
tinued vested in them still. And this argument applies with equal and 
greater force in the construction of the Constitution of the United States 
formed with a view to more perfect union and made in the name of the 
people of the United States. It is significant that Wilson in this argu- 
ment associates the general rights and general powers of the United 
States with the declaration in the fifth article, that one of the purposes 
of the Union is the more convenient management of the general interests 
of the United States; and it is the provision in the Constitution (Art. 1, 
Sec. 8) that the Congress shall have power (inter alia) to provide for the 
general welfare (as well as for the common defense) of the United States, 
that is now suggested as the provision under which a second Marshall 
may yet declare the power of the National government to legislate con- 
cerning every object relating to the general welfare of the United States 
to which at least no particular state is competent. This is the question 
urged with earnestness and enthusiasm by Mr. Lucien: A. Alexander in 
his article on James Wilson in the “North American Review” for mid- 
November, 1906, 

It was with this conception of the United States as a people having 
common interests, exerting a common force and united for common pur- 
poses, that \Vilson entered upon his work in the convention of 1787. He 
had not the associations and traditions of the citizen of any particular 
state. He had finished his university education in Scotland, and came 
to this country at the beginning of the contest between the colonists and 
the British Parliament. The cause of the colonists appeared to him to be 
the cause of the liberty of the individual against the assertion of arbi- 
trary power; the cause of the freedom of America against oppression by 
King and Parliament in Great Britain. The right of self-government 
was to him not so much the right of each state to manage its own affairs, 
but the right of Americans to be free from the control of a Parliament 
in which they were not represented. Representative government was 
the great experiment in which he was interested for his fellow-country- 
men in America during the critical years that followed the close of the 
war, and, when he came to take part with them in framing a constitution, 
the problem that he sought to solve by reference to history and by the aid 
of the philosophy and political science he had learned in the untversity 
was, how to make the safest and most enduring form of government 
under the conditions as he found them, of an expanding people, a large 
territory and groups of citizens already organized in self-governing 
states. In this he was not embarrassed as other Federalists were by the 
distrust of the common people. It was the people that he considered as 
the source of national power as well as of the power of the states. He 
had entire faith in representative government, and he had no less confi- 
dence in representatives of the people as a whole than in those of the 
individual states. Indeed, he had had cause to distrust the representa- 
tives of his own state, who had instructed him to vote against independ- 
ence when he knew the people were in favor of it. 

He came to the Convention, therefore, with the idea that for the 
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purposes for which the states were united the basis of government should 
be the people of the United States, and that the representatives and off- 
cers of that government should be those of the people and not of the 
states. The first controversy in the Convention was over the question 
whether there should be a government, or merely a more definite con- 
federacy, and on this question the Nationalists secured an advantage at 
the outset in making Randolph's plan the subject of discussion and by 
the passage of a resolution “that a national government ought to be 
established, consisting of a supreme legislative, executive and judiciary.” 
Wilson stood with King, Hamilton and Madison for proportionate rep- 
resentation in both houses of Congress, and when Paterson, of New Jer- 
sey, declared that New Jersey would never confederate on the plan pro- 
posed by the committee and said “She would be swallowed up; she had 
rather submit to a monarch, a despot, than submit to such a fate,” Wil- 
son insisted that, as all authority is derived from the people, equal num- 
hers of people ought to have an equal number of representatives, and 
different numbers of people different numbers of representatives. “If 
New Jersey,” he said, “will not part with her sovereignty, it is vain to 
talk of government.” 

[<qual representation in the lower house was adopted at the end of a 
month, and then came the question of representation in the Senate. 
Wilson insisted that the government was for men, and not for imaginary 
beings called states. tle thought the states were necessary, and val- 
uable parts of a good system, but that the principle of basing representa- 
tion on states and not on men would be local, confined and temporary. 
The other principle, he said, will expand with the expansion and grow 
with the growth of the United States. He proposed asa compromise that 
there be one senator for every hundred thousand souls, and he looked 
for the time when the smallest state would have at least that number, 
and states not having that number would be allowed one senator. This 
was agreed to by Madison and King, but was not adopted. 

The “Grand Committee” that was appointed, did not contain, as 
Prof. MeLaughlan has pointed out, the strong men of the large-state 
side. “Not Wing,” he says, “but Gerry; not Madison, but Mason; not 
Wilson, but Franklin—who could not forget diplomacy—represented the 
largest states from which had come the strongest opposition to local- 
ism,” and the result was a victory for the plan that was advocated by the 
smaller states, the equal representation in the Senate. To-day in the 
House there is proportionate representation of the people; in the Senate 
the equality of the states is preserved. This was a compromise that was 
necessary then for the formation of the Union. It has not destroyed the 
national character of the government, but it has affected the harmony of 
the Federal system, and obscured the principle that the state and the 
national governments act directly upon the people. It has led to con- 
troversy over state rights at critical periods. It is very doubtful if it has 
ever done more for the states than, on some occasions, to serve local and 
special interests unconnected with the rights of the states as such, and 
to keep alive an antagonism between “state rights” and those of the Fed- 


eral government. Now that the crisis of the conflict over state rights 
maintained for the protection of slavery has passed, the principle of dou- 
ble citizenship, each government being supreme in its own sphere, is ful- 
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ly recognized, and this was clearly stated by James Wilson in his argu- 
ment for proportional represent ition, and against election of Senators by 
the State legislatures. He said: “The people would stand first as citizens 
cf the general government, and, secondly, as citizens of their particular 
state. The general government was meant for them in the first capacity, 
the state governments in the second. Both governments were derived 
from the people, both meant for the people ; both, therefore, ought to be 
regulated on the same principles.” 

lt is because this conception was not clearly understood that there 
nas been question, in times of danger, whether the general government 
could coerce its own citizens within the states, and the principle had to 
be argued elaborately, before it was clearly stated by Judge Miller in the 
Slaughter House cases in 1872. : 

On the question of what the Federal executive should be and how it 
should be elected, Wilson stood alone at first on insisting that it should 
consist of a single person. At the beginning he was in favor of a pop- 
ular election. He was utterly o} pposed to election by the state legisla- 
tures. He did not share with Madison and Hamilton and other Feder- 
alist leaders their dread of the power of the populace. He believed that 
the people were the source of political authority, and did not hesitate to 
trust them. Lut to avoid any damage of intrigue, or corruption, he sug- 
gested the choice by an electoral college, and this plan was adopted. In 
the discussion over the judiciary department, it was Wilson who sug- 
gested that the judges be appointed by the President, and his plan was 
preferred to that of Madison that they should be chosen by the Senate. 

[In all the discussions of the Convention involving matters of funda- 
mental principles, Wilson was among the foremost of the leaders upon 
the Nationalist side, and was the most persistent and uncompromising. 
Mr. Frank Gaylord Cook, in his article on James Wilson in the “Atlantic 
Monthly” for September, 188, says that Wilson, at the close of the Con- 
vention, “rendered another great service to the country in presenting the 
results of the work of the Convention to the State of Pennsylvania. 
Ratification by Pennsylvania was of importance, and opposition there 
was very great. Wilson’s speech in the convention of Pennsylvania on 
November 26, 1787, is a very able one. It explained the difficulties of 
the situation, and answered the objections, both trivial and serious, with 
vreat skill and strong logical force. Again in this speech he insisted 
that In our government, the supreme, absolute and uncontrollable power 
remains in the people. As their constitutions are superior to their legis- 
latures, so the people are superior to their constitutions. And urging 
the necessity of a government different from that of Confederacy, he 
said that “we were devoid of national power, devoid of national import- 
ance, devoid of national credit, devoid of national dignity and devoid of 
national energy. 

Mr. Wilson was appointed by Washington a Justice of the Supreme 
court September 29, 1789. There were few opinions delivered by the 
court while he was on the Bench. A great constitutional question arose 
in Chism v. Georgia (in 1792) involving the question whether a state 
might be sued by an individual citizen of another state. Wilson's opin- 
ion was with the majority of the court, that an action might be main- 
tained. He examined the question by the principles of general juris- 
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prudence, by the laws and practice of particular states and kingdoms, and 
under the constitution of the United States. Under the last heading he 
said: ‘*Whoever considers in a combined and comprehensive view the 
general texture of the constitution, will be satisfied that the people of 
the United States intended to form themselves into a nation for national 
purposes. They instituted for such purposes a national government 
complete 1 in all its parts, with powers legislative, executive and judiciary, 
all those powers extending over the whole nation. Is it congruous that, 
with regard to such purposes, any man, or body of men, any person, 

natural or artificial, should be permitted to claim successfully an entire 
exemption from the jurisdiction of a national government?” In this 
language he disposed of the claim of a state to exemption from suit in the 
courts of the United States. This decision, it will be remembered, re- 
sulted in the passage of the Eleventh Amendment, by which the right 
to sue a state by an individual was taken away. 

In the cases that came before the Supreme court there was little 
opportunity for Wilson to go on and elaborate and enforce the doctrine 
of nationality. This was left to Marshall, who followed in the path which 
Wilson had already blazed, and who adopted the principles which Wilson 
had laid down in his argument in the case of the Bank of North Amer- 
ica, and in the debates in the convention. Marshall rarely cited authori- 
ties, and it may well be that he had Wilson in mind when he quoted the 
substance of his language. It is certain that Wilson’s ideas were the 
basis of Marshal!’s decision. 

[t seems strange that a man who said so much that was important, 
and who was so much in the public eye during his life, should have been 
forgotten and so little spoken of during the century following. His con- 
temporaries rarely speak of him in their writings, or in their letters, 
though some of the greatest of them, Madison, Washington and King, 
when they do refer to him, speak in the highest terms of his ability, force 
and influence. He was probably a man who compelled assent by his 
reasoning rather than one who aroused enthusiasm by his personality. 
There may, indeed, have been something ponderous and prosy about his 
arguments which was not attractive. Certainly the doctrines he taught 
were little thought of at the period which followed his death. There 
came then a great wave of democracy and anti-Federalism. Not the 
democracy : Jackson, which was the democracy of Wilson, but the 
democracy of Jefferson, which was anti-Federalist. Another reason is, 
no doubt, bead in his later years, while he was on the Bench of the 
Supreme court, he was engaged in some land speculations which brought 
great discredit upon him. Patrick Henry had organized a company to 
take up the lands lying west of Georgia and buy them for $80,000. But 
Washington put an end to it, as tending to foster a landed oligarchy. 
Afterwards, five other companies were organized to take up the scheme, 
and it was arranged to purchase the lands of the State of Georgia for 
$500,000. Tt is said that Wilson was one of the leaders in this plan, that 
the legisiature of Georgia was bribed to induce them to authorize the 
sale, and that, when the sale was completed, they made arrangements to 
sell the land for $5,000,000, and made some sales to actual purchasers. 
There is an article in the “Independent” of December last characterizing 
Wilson as a bribe-taker, speaking of the ceremonies of interring Wilson’s 
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remains as “the beatification of a bribe-taker,” and saying that he went 
from the Supreme court on horseback to Georgia with $25,000 in his 
saddle bags, for the purpose of paying the bribe. There was no author- 
ity given for this statement, and the article has the flavor of sensational 
journalism. But it is, no doubt, true that an act of the legislature was 
passed for the benefit of these companies; there was afterwards great 
public indignation ; the act was annulled; the record of it was expunged 
from the minutes of the legislature; there was a controversy over the 
lands, and they were finally included in the lands ceded to the United 
States. All this made a public scandal, and Wilson’s name was un- 
doubtedly associated with it. So he finally died in poverty and disgrace! 

For the strenuous and efficient services he rendered his adopted 
country in its struggle for independence, and in the formation of a strong 
and permanent government, Wilson deserves grateful remembrace; and 
it is well that the ideas which he stood for in the making of the Constitu- 
tion should be clearly understood by those who have now to deal in leg- 
islation or judicial decision, and by all who influence political opinion 
with regard to the relative spheres of state and national governments. 

There was no question with Wilson as to the rights of the states as 
against those of the nation. It was simply a question of the distribution 
of the powers of the people between the two governments. He ex- 
pressed and maintained the idea that the government of the United 
States was a government complete in itself, and with all the powers of a 
government with respect to the objects for which it was formed. The 
state governments also were complete within themselves and within their 
own sphere. The United States have general rights, general powers and 
general duties, not derived from any particuiar state, but irom the union 
of the whole, and all the rights and powers incident to nations as such. 
He insisted also that the people of the United States had the constitu- 
tional rights of Englishmen, and that there was no need of a written con- 
stitution to secure them, nor even of a bill of rights to enumerate them. 
He would have agreed with those who maintain to-day that there is an 
unwritten constitution of the United States by which the written one 
must be interpreted and supplemented. As a result of his view that the 
state and Federal governments were complete in themselves within 
their own sphere, he insisted that there could be no interference between 
the two, and that there should be no blanks nor vacancies between 
their jurisdictions; that whenever an object occurs to the direction of 
which no particular state is competent, the management of it must of 
necessity belong to the United States. Finally he suggested that gen- 
eral, not enumerative, powers belonged even to the Confederacy, because 
of its declared purpose to provide for convenient management of the 
general interest of the United States. This thought is suggested now, 
as opening a wider meaning than had yet been accepted for the general 
welfare claimed in the title and in the body of the Constitution of the 
United States. 

EDWARD Q. KEASBEY. 


~ 


Newark, N. J., June, 1907. 


The right of a woman to hold the office of notary public is denied 
in Re Opinion of Justices (N. H.) 5 L. R. A. (N.S.) 415. 
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GENERAL SOURCES OF HISTORICAL INFORMATION IN THE 
STATE OF NEW JERSEY. 


(For use of those desiring information concerning the general and readily accessible sources of his- 
torical information concerning the State of New Jersey, Francis B. Lee, Esq., of the Mercer County 
Bar, has prepared the following. This, for the first time, ig printed im the Journal. Mr. Lee as de- 
eee much attention to historical matters and has been a frequent contributor to the Journal.— 

ITOR.) 


OFFICIAL PUBLICATIONS. 


The most available and the most useful sources of information relat- 
ing to New Jersey are the twenty-seven volumes of the “Archives,” pub- 
lished under state authority by a committee of the New Jersey Historical 
Society. There are two series of the “Archives.” The “Archives” of 
the first series contain ten volumes under the general subject of “Docu- 
ments Relating to the Colonial History of the State,” embracing a period 
from 1637 to 1776. These ten volumes contain state papers from manu- 
scripts to be found in the Public Record Office of London, New Jersey 
Historical Society, the Rutherford collection of manuscripts, New Jersey 
Colonial documents, and various papers located in the Historical Society 
of the State of Pennsylvania, papers now in the custody of the “Board of 
Lord Proprietors of the Province of West Jersey” in Burlington, of the 
“Board of Lord Proprietors of the Province of East Jersey” in Perth 
Amboy, as well as the Public Record Office of the State of New York. ete. 

There are also six volumes of the Journa! of the Governor and Coun- 
cil from 1682 to 1775, containing “State Messages,” and the final disposal 
made by Council and the Governor of acts that had passed the General 
Assembly. 

There are also newspaper extracts from 1704 to 1767 and 1776 to 
177x, containing a vast amount of miscellaneous data relating to persons, 
places and things in the Colony of New Jersey, gathered from files of 
Colonial newspapers to be found in public libraries, as well as lodged in 
private hands, which material has been collated and transcribed for re- 
production. 

There is also ‘a “Calendar of New Jersey Records,” from 1664 to 
1703, giving the deeds, grants and surveys, together with occasional 
wills taken from original hooks of record lodged in the office of the Secre- 
tary of State. 

There are also two books of marriage license records from 1665 to 
1830, or thereabouts, giving long lists of names and addresses of persons 
contemplating marriage, and to whom certificates for the future solemn- 
ization of the ceremony, under the hand and seal of the Governor, were 
issued, 

There is also a volume of the Abstracts of Wills from 1670 to 173 
Volumes to be subsequently issued will continue the wills to a later 
period. 

These books are extensively annotated and contain, particularly in 
the newspaper extracts, an unique collection of information relating to 
New Jersey as a colony. 

The “Proceedings” of the New Jersey Historical Society are of the 
greatest interest, but outside large libraries and collections of special 
lists are not readily available. 

The “Legislative Documents,” usually much neglected, but contain- 


. 


ing a mass of undigested material, appearing in separate volumes, but 
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during the early and middle parts of the last century bound with the 
proceedings of the House of Assembly and Council (Senate), are of vreat 
importance. The “New Jersey Legislative Manual,” and, of course, lit- 
erally thousands of references in the Federal documents, should be con- 
sulted. 


PRIVATE AND CORPORATION PUBLICATIONS, 


The volume of historical literature of New Jersey has vastly in- 
creased within a few years. There have been several state histories. 
Every county has had its printed history, and municipal corporations 
have been the subjects of monographic studies. Churches have received 
much attention, and there is a large amount of genealogical data. Un- 
fortunately, a great quantity of most useful matter has been almost lost 
in the files of the rural newspapers, although much has been saved in the 
scrapbooks of the New Jersey Historical Society in Newark. Of late 
years, the Newark newspapers, particularly the “News” and “Sunday 
Call,” have given space to historical matters. The most available col- 
lections of this sort of material are in the State Library, Trenton, and 
the State Historical Society, Newark. 


OFFICIAL MANUSCRIPT RECORDS. 


The State House in Trenton contains most of the official manuscript 
records of the Colony and state, although there are many papers scat- 
tered throughout the state and lodged in private hands. In the office 
of the Secretary of State are marriage licenses, deeds, index to grantors 
and grantees, original and transcribed wills, copies of royal patents, 
charters, grants, consessions, etc., and miscellaneous data. 

In the office of the Clerk of the Supreme Court are legal records 
from 1681 to date, including all Crown indictments, forfeitures, ete. 
The manuscript records from 1681-1844 were personally rescued, col- 
lated and compiled by ex-Clerk Benjamin I. Lee. 

[In the office of the Adjutant General are to be found the papers 
relating to the military history of the Colony and the State from the days 
of the Swedish occupation on the Delaware, 1635. 

It is a notable fact that the fundamental titles to the lands embraced 
within the limits of the State of New Jersey are lodged in the hands of 
two private corporations, the respective Boards of Lords Proprietors of 
the Provinces of East and West New Jersey in North America. The 
West Jersey Board has an office in Burlington; the East Jersey Board 
has its office in Perth Amboy. These interesting and valuable docu- 
ments, to which all titles must be traced, have been mutilated and neg- 
lected in the past, or at least have not had such care as is now given to 
manuscripts lodged in the various state departments. Attempts have 
been made by New Jersey to secure these records, other records of a 
similar character now being in the custody of the states representing the 
twelve other colonies. Every attempt has met with the opposition or 
pointblank refusal of the proprietary boards to surrender their property. 

There are also documents of a quasi-public character in the New 
Jersey Historical Society, in the Pennsylvania Historical Society, in the 
county historical societies, and among many families throughout New 
Jersey. 
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It may be further stated that, in the frequent remodeling of the State 
House and because the cellars and vaults of that building were used for 
the storage of papers, many valuable documents have been stolen, bor- 
rowed and never returned, or destroyed. Tons of papers relating to the 
state were before the Civil War taken to an old paper mill in Trenton and 
ground to pulp. Of course it is impossible to say what was lost. 


FRANCIS B. LEE. 
Trenton, N. J., July, 1907. 
POTTER v. COOK. 


(Hudson County Cireuit Court, April 5, 1907). 
Motion to discharge defendant from arrest under capias ad respondenduin. 


Messrs. Weller and Lichtenstein for plaintiff. 
Messrs. Condict, Condict & Boardman for defendant. 


MEMORANDUM. 

PARKER, J.: I think this defendant must be discharged. The suit 
is evidently for criminal conversation. So far as respects the substance 
of the affidavits to hold to bail, they are amply sufficient in my judgment 
to justify the commissioner in finding the existence of such a cause of 
action, and also special reason for holding defendant to bail, viz.: that he 
is not a resident of this state. Nor is there substance in the claim that 
plaintiff's affidavit in stating that “he is about to commence an action 
for the seduction of defendant’s wife and criminal conversation 
with her” indicates a joinder of two causes of action, viz.: seduction and 
criminal conversation. It is unnecessary to decide whether such joinder 
would vitiate the affidavit, because | do not think the language of the 
affidavit necessarily indicates that an action of seduction, as technically 
understood, is to be brougiit. 

It is claimed, and on high authority, that the entitling of plaintiff’s 
affidavit in the cause when no such cause was pending is fatal to its 
validity. The other affidavits are not entitled, and by themselves estab- 
lish the cause of action; but only that of the plaintiff states defendant’s 
non-residence, which is essential to holding to bail in this case. Benson 
ads. Bennett, 1 Dutcher 166. That an affidavit so entitled cannot be 
read, because it indicates that it is made in a cause, and, therefore, as no 
cause is pending, perjury cannot be assigned on it, is held specifically or 
in effect in Bronson vy. Mitchell, 12 Johnson 460; Humphrey v. Conde, 
2 Cowen 509, and Milliken vy. Selye, 3 Denio 54; and intimated in Parker 
v. Ogden, Penn 146. The rule was questioned, but followed, in Hollis 
v. Brandon, 1 Bos. & Pul. 36, though we are informed in a footnote that 
in a subsequent case in Kings Bench the court said the practice of en- 
titling was too common to be deemed erroneous, and, therefore, made a 
special rule applicable to the subject. But this decision (Clarke v. Caw- 
thorne, 7 T. R. 317) is criticized by the New York Supreme court in Mil- 
liken v. Selye, as “not only contrary to other decisions of the same court, 
but it stands upon no principle whatever.” 

I was inclined on the argument to consider the title as surplusage ; 
but am unable to do.so, as the first mention of John Cook in the body of 
the affidavit speaks of him as “the said John Cook,” i. e., “John Cook, 
defendant,” in the title. 
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_ I think, therefore, that the plaintiff's affidavit must be rejected, the 
weight of authority being plainly in favor of that view. 

_ It may also be questioned whether the order to hold to bail is suffi- 
cient. It adjudges that “the said John Cook is guilty of seduction of 
H. M. P., and of criminal conversation with her,” and orders that he be 
held to bail in an action of tort for the cause aforesaid. Whether seduc- 
tion or criminal conversation does not appear. But this point need not 
be considered, the motion being disposed of on the other ground. 

_ The defendant will be discharged from arrest, the action to proceed 
as if commenced by summons. 
COLLARD v. COLLARD. 
(N. J. Prerogative Court, June 12, 1907). 


Will—ath mpte d i'¢ vocation—probati A 


On appeal from Essex County Orphans’ court. 

Mr, Joseph A. Beecher for appellants. 

Mr. Rudolph A. Braun and Mr. James M. Trimble for respondents. 

BERGEN, VICE-ORDINARY: A writing offered as the iast will 
and testament of George W. Collard, deceased, was admitted to probate 
by the Orphans’ court, in its entirety, notwithstanding portions of it had 
been obliterated by the testator after its execution. The Orphans’ court 
refused to recognize the attempted revocation, indicated by the oblitera- 
tions, upon the ground that the revocation, if given effect, would enlarge 
the estates of other devisees. The correctness of this conclusion is the 
subject of this appeal. 

The will, as originally drawn, gave ail of testator’s estate, real, per- 
sonal and mixed, “to my said wife, Emily M. Collard, for the term of her 
natural life or so long as she remains my widow,” and upon the decease 
or re-marriage of his said wife gave to his two sons by a former wife all 
of the property “hereinbefore given to my said wife for the term of her 
natural life, or so long as she remains my widow.” In another para- 
graph he provided that if either of his children should die before the 
decease or re-marriage of his wife, leaving lawful issue, then the share of 
the one so dying should go to such issue. Thus the whole of testator’s 
estate was given to a person described as his wife, so long as she re- 
mained his widow, with remainder to his two sons or to the issue of either 
dying before their right to possession matured. 

The evidence shows that although the testator and Emily M. Collard 
had entered into a ceremonial marriage contract, she then, and at the 
time the will was executed, had a husband living, which the testator after- 
wards learned, whereupon he erased her name wherever it appeared in 
the will, thereby revoking the bequest to her, so that the gift to his two 
sons, his only children, took effect immediately at his death without 
being subject to a prior estate. The erasures are of such a character as 
to show that the testator intended to obliterate all parts of the will cov- 
ered by them, and, although not carefully done, it is not difficult to dis- 
cover that the intention of the testator was to eliminate the gift to his 
supposed wife, the effect of which was to remove the impediment to the 
present enjoyment by his sons of the estate given them, 
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The learned judge of the Orphans’ court, in adjudging that the writ- 
ing should be admitted to probate as a whole without regard to the oblit- 
erations, said: “But if the effect of such revocation is to enlarge the estate 
or interests of other devisees, or to raise new interests or rights under the 
will, then it is not simply a revocation, but a new devise or alteration of 
the will, which can only be made by r e-execution and republication of the 
will in the manner provided by the statute,” = in support of this propo- 
sition cites Swinton v. Bailey, 4 App. Div. Cas. 70; Larkins vy. Larkins, 
3B. & P. 16; Eschbach v. ( ‘ollins, G1 Md. 17s 

An examination of the cases referred to does not, in my judgment, 
Warrant so comprehensive a statement. Swinton v. Bailey only deter- 
mines that an obliteration, which reduces an estate given from a fee 
simple to a life estate, is a lawful revocation. In that case the gift was 
to Elizabeth Ely, her heirs and assigns forever, and the testator, having 
erased the words “her heirs and assigns forever,” it was urged that the 
estate given, being reduced by the obliteration from a fee simple to a life 
estate, the erasure only effected an alteration in the quality of the estate 
devised, and was not a revocation of the devise, and therefore it was re- 
quired that the will should be republished, and, that not being done, the 
erasure had no effect as a revocation. It was held by the House of 
Lords on appeal from the Court of Appeals, that the obliteration was 
effective, and that the will for the purposes of the devise was to be read 
as if the words eliminated had never been included, but the efficacy of a 
revocation of one devise by obliteration, which may incidentally increase 
the estate of another devisee, was not determined. 

If a testator, having by his will given lands to one and the residue 
of his estate to another, should erase the name of the first devisee with 
intent to revoke the devise, the effect would be to increase the residue to 
that extent, vet I do not understand that, where the statute authorizes the 
revocation of a devise, a revocation which increases the residue and con- 
sequently enlarges the estate of the residuary devisee would be held to be 
void for that reason. In Jarman on Wills, Vol. 1, p. 292, the author says: 
“If the words obliterated do not give any person (apart, of course, from 
their indirect operation of increasing the residue) a larger estate than he 
would have taken by the will or a new estate, the obliteration works a 
valid partial revocation. This appears to be the effect of Swinton v. 
Bailey.” 

As our statutes permit a testator to revoke any devise, among other 
methods by obliterating it, the question whether in a given case the act 
of the testator is a revocation or an attempt to make a new devise, must 
necessarily depend upon the conditions existing in each case presented. 
The statute relating to the revocation of wilis has been in force in this 
state for many years, and undoubtedly many devises of real estate have 
been revoked by obliteration, and, yet, so far as I have been able to dis- 
cover, a revocation so made has never been questioned because of its 
incidental effect upon other devises. The method of revocation is entirely 
statutory, and so long as it is a revocation of a devise, an obliteration for 
such purpose appears to me to be authorized by the law without regard 
to its effect ee other portions of the will. 

In Eschbach y. Collins, supra, relied upon by the court below, the 

act of revocation was the erasing of the names of two of testator’s sons to 
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whom an absolute estate had been given, the effect of which was to de- 
stroy a trust, with remainder after the life of other of testator’s sons, and 
to give, as interpreted by the court, an estate in fee simple to all of testa- 
tor’s sons, including those whose names had been erased, and it was held 
that this was a new disposition of the estate, or a new grant of the land 
and not a revocation, and therefore ineffectual. 

The American cases relied upon to support this conclusion afford 
little authority for the result reached. In the cases cited, viz.: Jackson 
v. Holloway, 7 Johns. 395; McPherson y. Clark, 3 Bradf. 99, and Wolf v. 
Ballinger, 62 Ill. 732, there was not only an obliteration, but an inter- 
lineation indicating an intention to make a new and different devise. In 
Bigelow v. Gillott, 123 Mass. 102, the testator had erased two clauses, 
the sixth and thirteenth. The sixth gave to his executors a fund to be 
held in trust for the payment of the debts of testator’s father, and the thir- 
teenth clause devised a farm to one for life. The court held that the rev- 
ocation was valid, although the legacies devised by the eliminated sec- 
tions fell into the residue, thereby increasing the estate of the residuary 
legatee. 

In the case now being considered there is a gift to a supposed wife, 
of the whole of testator’s property so long as she remained his widow, 
and thereafter to his two sons. The gift to the wife was made by the 
third clause of the will, and to his sons by the fourth clause. The oblit- 
erations applied to the third clause are sufficient to destroy its effect as 
a testamentary act, indicating an intention on the part of the testator to 
revoke it so far as it contained a gift to his wife, and, as it had no other 
purpose, the obliterations are sufficiently extensive to entirely destroy it; 
the effect of which was to cast into the residue of the estate given to the 
sons that which had been previously given to the wife. It was not an 
alteration of the third clause, but a complete revocation of the devise 
given by it. The gift to the sons of all of his estate after the death or re- 
marriage of his wife was a gift of all of the residue remaining after the 
satisfaction of the prior gift to her. The act of revocation does not dis- 
pose of the property ; that is disposed of by the gift to the sons. Bigelow 
v. Gillott, supra. I am, therefore, of the opinion that the revocation of 
the gift to the wife was valid, and is not, under our statute, made nuga- 
tory because the incidental effect of such revocation increases the residue 
of the estate given to the sons. The gift to one of the whole of an estate 
not required for the satisfaction of previous bequests is to all intents and 
purposes a gift of the residue. It is a gift of all that remains undis- 
posed of. 

The execution of a last will and testament, and its method of publi- 
cation, are statutory; without the statute the required formalities would 
not be necessary, but, once properly authenticated, the executed paper 
becomes a last will and testament, subject to a revocatory act by the tes- 
tator to the extent he desires. The power which has established the 
manner of execution has also declared the method by which such a will 
may be revoked in whole or in part. It must be executed in a particular 
manner, but a devise which it contains may be revoked by obliteration, 
without witnesses or other formality than the act of the testator, and the 
statute does not limit or prescribe the effect of the revocation. The tes- 
tator is acting within his lawful right when he obliterates a devise, and 


. 
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the Legislature has not restrained his act because of its effect upon what 
remains. The law is silent on this subject, and we ought not to read 
into the act a limitation which, if intended, could have been so easily 
expressed. The safeguard thrown around the execution of the will is 
not applied to the revocation, and, in my judgment, if the obliteration 
is intended to and does revoke a devise, the testator is entitled, under 
the statute, to have his intention carried out without regard to the 
resulant effect on other devises. 

Granting, however, the correctness of the conclusion of the court 
below that, while a revocation decreasing a gift will be sustained, one 
which enlarges a gift is an alteration which requires republication, | am 
of opinion that the revocation in this case does not enlarge the estate 
given to the sons, or make it a new devise. No additional words of gift 
are added; all that the testator did was to erase words which could have 
no force in postponing the enjoyment by the sons of the estate given, 
because that estate was to take effect whenever the first taker ceased to 
be the widow of the testator, for in the fourth clause of the will the tes- 
tator uses the words “for the term of her natural life, or so long as she 
remains my widow.” At the death of the testator, when the will became 
effective, the devisee of the prior estate was not, and could not be, his 
widow, for she had never been his lawful wife, and the estate given was 
void because the conditions upon which it rested did not and could not 
exist. There was no wife, nor one who could be his widow, and the 
effect of the revocation in this case is simply the expunging of a void 
legacy, which, if allowed to stand, could not affect the right of the sons 
to the immediate possession of the estate. The erasures only revoked 
a gift which could not take effect, and the existence of which would not 
lessen the gift to the sons. Again, the gift to the supposed wife was void 
because the gift was not to her as a person; she could only take in the 
character of the wife of the testator; that position she never occupied, 
and, although the gift is to my “said wife Emily M. Collard,” it was to 
her as his wife, to hold only so long as she remained his widow. These 
expressions indicate that the gift was not to Emily M. Collard only, but 
to her as the wife of the testator, for in the seventh clause of the will it 
was provided that the legacy given to her was in lieu of her dower in his 
estate. The words “my wife” as used here are not words of description 
to designate the legatee, but rather to indicate the character or capacity 
in which alone she could take, and, failing to answer that description at 
the time the will took effect, the gift to her failed. Therefore, as there 
was no estate lawfully existing which interfered with the right of the two 
sons to take i presenti, the estate given them by the will, the revocation 
made by the testator in no way changed the estate which they would take. 

The conclusion which I have reached is that the Orphans’ court 
should have regarded the revocations made by the testator in admitting 
the will to probate, and, therefore, the decree should be reversed in 
order that the parts of the will revoked by the testator be refused probate. 





One who knowingly engages to do what no prudent man ought to 
risk his life in endeavoring to accomplish is held, in Griffith v. Lexing- 
ton Terminal R. Co. (Ga.) 4 L. R. A. (N. S.) 854, to assume the risk, 
although the danger is due to the master’s negligence. 
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RECENT STATE DECISIONS OF GENERAL INTEREST. 
(Chiefly Concerning Matters of Practice). 


Constitutional Law—Legislative Powers—Investigation of 
Crimes.—The act entitled “An act to provide for the su: mimary investi- 
gation of county and municipal expenditures,” approved Feb, 18, 1879 
(P. L. 1879, p. 27), as amended by the supplement thereto approv ed 
March 23, 1898 (P. L. 18! 8, p. 155), is constitutional. (Mayor, etc., of 
Hoboken v. O'Neill, N. J. Sup. Ct., Nov. 12, 1906. Opinion by Fort, J. 
Rep. in 64 Atl. Rep. 981.) 


Criminal Law—lInstructions—Argument of Counsel.—Where, in 
a prosecution for assault, defendant’s counsel suggested that the prose- 
cution was for the purpose of laying a foundation for a civil suit, it 
was proper for the court to charge that the jury had nothing to do with 
such matter, that it had no place in the case at all, and that the jury’s 
duty was to determine whether, on the testimony produced, defendant 
was guilty of the crime charged, etc. (State v. Clark, N. J. Sup. Ct., 
Novy. 12, 1906. Opinion by Garrison, J. Rep. in 64 Atl. Rep. 984.) 


Divorce—Desertion.—W here the only evidence of the desertion 
of plaintiff's husband, which was alleged to have occurred in St. Louis, 
Mo., in 1892, was that of plaintiff herself, and the only other testimony 
in the case was given by persons residing in New Jersey that the hus- 
band had not visited his wife since her return to her father’s house in 
1895, there was no sufficient corroboration as to the fact of desertion 
to entitle plaintiff to a divorce. Where, in an action for divorce for 
desertion, the original separation was not shown to have been a deser- 
tion, evidence proving its continuance was insufficient to entitle the 
wife toa divorce. (Sharp v. Sharp, N. J. Chancery Ct., Oct. 26, 1906. 
Opinion by Garrison, V. C. Rep. in 64 Atl. Rep. 985.) 


l‘oreign Corporations—Actions—Notwithstanding P. L. 1894, p. 
346, requiring foreign corporations to establish a principal office and 
appoint an agent upon whom process may be served, the venue of an 
action brought by a foreign corporation in the county of its principal 
office against a resident of another county is subject to change to the 
county of defendant’s residence. (Starke Advertising Agency v. 
Adams, N. J. Sup. Ct., Nov. 22, 1906. Opinion by Swayze, J. Rep. in 
64 Atl. Rep. 990.) 


Chosen Freeholders—Reconsideration of Action.—The right of a 
deliberative body to reconsider its action in a matter of a judicial or 
quasi judicial character, ceases when a final determination has been 
reached. The determination reached by a deliberative body in a 
matter of a judicial or quasi judicial character, is final as soon at least 
as the existence of the body ends. (Gulnac v. Bd. of Chosen Iree- 
holders of Bergen Co., N. J.. Errors and Appeals, July 3, 1906. Opin- 
ion by Green, I. Rep. in 64 Atl. Rep. 999.) 


Writ of Error—Assignments of Error—Recalling Wuitnesses— 
Discretion of Court.—In an action by husband and wife for injuries to 
the wife, the contention that a single judgment for plaintiffs is illegal 
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on the ground that there should have been a separate assessment to 
each, cannot be considered on writ of error in the absence of an as- 
signment of error. It is within the discretion of the trial court to re- 
call witnesses for further cross-examination. (Sperbeck v. Camden & 
S. Ry. Co., N. J. Sup. Ct., Nov. 12, 1906. Opinion by Per Curiam. 
Rep. in 64 Atl. Rep. 1012.) 


Husband and Wife—Torts of Wife—Animals—Personal Injuries. 
—The common law rule that a tort committed by the wife in the pres- 
ence of her husband is presumed to be the result of coercion on his 
part, and his coercion excuses her from liability, prevails in full force 
in New Jersey. The owner of a dog is not liable for injuries inflicted 
by it upon a person who had cared for it nearly four months, where the 
owner’s knowledge of the dog’s viciousness was limited to its pro- 
pensity to attack strangers. (Emmons v. Stevane, N. J. Sup. Ct., Nov. 
12, 1906. Opinion by Gummere, C. J. Rep. in 64 Atl. Rep. 1014.) 


Trade-Names—Right to Use Similar Names—lInjuries From Use of 
Trade-Name.—The proprietor of a hotel managed as “The Hotel Do- 
minion”’ is entitled to restrain another from operating a new hotel under 
the name of “The New Dominion,” as against the objection that the 
owner of the new hotel as tenant of the old improved its reputation by 
reason of his labors. The proprietor of a hotel managed as “The Hotel 
Dominion” is entitled to an injunction restraining the use by another 
proprietor of a hotel of the name “The New Dominion” on the ground 
that the name of the new hotel will aid in procuring guests theretcfore 
patronizing the old one. O/’Grady v. McDonald, N. J. Chancery, 
March 28, 1907. Opinion by Leaming, V. C. Rep. in 66 Atl. Rep. 175). 


Equity—Pleadings—Order Allowing Amendment—Discretion of 
Court—An amendment to a bill, intended only to strengthen matters 
alleged in the original bill, is not permissible under an order granting 
complainant leave to amend by inserting in the bill allegation excusing 
the delay in the bringing of the suit. Whether a court will strike out a 
bill on the allegation of laches is a matter of discretion, and the court will 
generally permit the proving of the facts excusing laches and determine 
whether such facts excuse. (Stevenson v. Markley, N. J. Chancery, 
March 7, 1907, Opinion by Garrison, V. C. Rep. in 66 Atl. Rep. 185). 


Equity—Pleading—Motion to Strike Out Bill of Complaint—Suffi- 
ciency.— Where the pertinent fact alleged in a bill of complaint as ground 
for relief raises a doubt as to complainant's right thereto, a general spec- 
ification of want of equity in a motion to strike from the files the bill of 
complaint is sufficient. (Steelman v. Wheaton, N. J. Chancery, March 
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23, 1907. Opinion by Bergen, V. C. Rep. in 66 Atl. Rep. 195). 


Constables—Liabilities—Wrongful Levy.—In an action for tort 
against a constable for removing and carrying away certain lumber, sold 
by him at constable’s sale under execution issued out of a justice’s court 
as the property of the defendants in execution, it appearing that the 
plaintiff had delivered to the constable before the day of sale a written 
notice, claiming the property to be hers and not the property of the 
defendant’s in execution, the constable adjourned the sale for 10 days, 
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that plaintiff had failed to apply to have her right tried pursuant to sec- 
tion 62 of the Small Cause Courts act (Act April 8, 1903; P. L. p. 270), 
and that thereupon the constable made sale of the property pursuant to 
the adjournment, it was held, following Van Marter v. Lucas, 64 N. J. 
Law, 182, 44 Atl. 865, that the plaintiff had no right of action against 
the constable, and the judgment below in favor of the defendants was 
affirmed. Held, also, that the fact that the goods levied on were in pos- 
session of the plaintiff, and that the constable had not taken manual pos- 
session thereof at the time of the levy, did not take the case out of the 
rule laid down in Van Marter v. Lucas. Held, also, that the fact that 
the notice in writing was delivered to the constable by the plaintiff on 
Sunday did not relieve the plaintiff from the effect of the rule therein 
laid down; it also appearing that the notice was prepared and signed on 
Saturday, and was not acted upon by the constable until the Monday 
following. (Master v. Champion, N. J. Sup. Ct., Feb. 25, 1907. Opinion 
by Hendrickson, J. Rep. in 65 Atl. Rep. 899). 


Specific Performance—Bill—Statute of Frauds—Part Performance. 
—A bill for specific performance of a contract for sale of land, failing to 
disclose any written contract between complainant and defendant or his 
agent, is insufficient. Payment of a part of the purchase money is not 
part performance that will take an oral contract of sale of land out of the 
statute of frauds. (Titus v. Taylor, N. J. Chancery, March 6, 1907. 
Opinion by Leaming, V. C. Rep. in 65 Atl Rep. 1003). 


Interpleader—Right to Interplead—Defending Action at Law— 
Effect—The right to file a bill of interpleader is not lost by filing pleas 
in bar in actions brought at law, unless the defense at law is persisted in 
until verdict. (Maxwell v. Leichtman, N. J. Chancery, Feb. 23, 1907. 
Opinion by Leaming, V. C. Rep. in 65 Atl. Rep. 1007). 


Costs—Answer by Way of Cross-Bill—Liability of Solicitor—Non- 
Resident Complainant—Waiver of Security—An answer by way of 
cross-bill, filed under Chancery Rule 206, is a pleading in the original 
cause, and costs taxed thereon are costs for which the solicitor filing a 
bill for a non-resident complainant is responsible, if the complainant has 
not given the security required by the statute. The power to hold a 
solicitor for costs, when the complainant is a non-resident, is purely stat- 
utory, and will only be enforced where the complainant is required to 
give security, and if the right to such security is waived, as to the com- 
plainant, by the defendant, the waiver inures to the benefit of the solic- 
itor. If the defendant proceeds with the cause in his own behalf, after 
obtaining an order requiring the complainant to give security, it amounts 
to a waiver of the right to security. (Reed v. Benzine-Ated Soap Co., 
N. J. Chancery, March 14, 1907. Opinion by Bergen, V. C. Rep. in 65 
Atl. Rep. 1008). 


Counterclaim—Pleading—General Denial.—In an action brought to 
recover the proceeds of the sale of plaintiff's interest in certain real 
estate, the declaration was upon the common counts and the plea inter- 
posed was the general issue only. Held, that under this plea the defend- 
ant cannot set off a counterclaim arising out of an independent transac- 
tion. (Sawyer v. Van Deren, N. J. Errors and Appeals, March 26, 1907. 
Opinion by Vroom, J. Rep. in 66 Atl. Rep. 396). 
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PROCLAMATION MONEY. 


The phrase “proclamation money” grew out of the fact that the 
“money of account” of the colonists was expressed in English pounds, 
shillings and pence—although the most common coins were Spanish 
milled dollars, called “pieces of eight” because of their subdivisions 
into halves, quarters and “eighths.” There were a few Spanish and 
Portuguese gold coins in use. Both gold and silver coins of the larger 
denominations were cut into parts and these parts used for small 
change, of which there was a great scarcity, lead and pewter having 
been used for that purpose. “All the coins in use, however, passed at 
a higher rate than their actual value in England, and they would nat- 
urally pass for something above the rate of foreign exchange, which 
varied at different times and places.” An attempt was made to regu- 
late the values of the different coins by legislation. “The Assembly 
of West Jersey, by an act passed in 1681, declared that old England 
money should advance in country pay, to wit: the shilling to 15 pence, 
and other English coins proportionately, and a New England shilling 
to 14 pence, but they declared the next year that this act should be 
null and void. In 1693 the same Assembly, after reciting that it had 
been found very inconvenient that money in the province had differed 
in value from the same coin current in Pennsylvania, to prevent such 
inconveniency for the future enacted that all pillar Mexico and “Sivil” 
(Seville) pieces of eight, of 12 pennyweights, should pass current for 
§ shillings; 15 pennyweights for 6 s. 2 d., and so on, advancing 
in nearly the same proportion up to 17 pennyweights for 7 shillings-— 





smaller pieces in proportion, and all “dog dollars” at 6s. (Dog dol- 
lars were Dutch thalers, which had on them a figure intended to rep- 


resent a lion but more resembling a dog, and hence called dog dollar 
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In 1686 the Assembly of East Jersey passed an act establishing 
the value of a piece of eight, weighing 14 pennyweights, at 6 shillings, 
and other coins in proportion; but this act was repealed in less then a 
year. The two governments of East Jersey and W é 
surrendered to the Crown in 1702, and the value of money, so far os a 
law could regulate it, was established by Queen Anne’s proclamation. 
There ts reason to believe that in 1760, or within a few vears after 
that date, the ordinary rate of the piece of eight weighing not less 
than 17 pennyweights, was in Boston 6 s., in New York 8 s., in New 
Jersey and Pennsylvania 7 s., and in Maryland | s. This variation 
was much complained of by the English merchants, so that in 174 
Queen Anne issued a proclamation for ascertaining and settling the 
currency rates of foreign coins in the American plantations. After 
reciting the inconveniences occasioned by the different rates of the 
coins, and that the officers of the mint had laid before her a table of 
the value of the several foreign coins that actually passed in payment 
in the plantations, according to the weight and assays thereof, to wit: 
Seville pieces of eight, old plate 17 pennyweights 12 grains, 4 s. 6 d.; 
Mexican and pillar pieces of eight, and “the old rix dollars of the 
empire, the same value; and various other enumerated coins at a 
value stated, according to their weight and fineness—she declared that 
by the advice and consent of her council, after the first of January 
next, no Seville, pillar or Mexican pieces of eight, although of the full 
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weight of 1744 pennyweights, should be passed or taken in the col- 
onies or plantations at above the rate of 6 shillings per piece, and 
other silver coins in the same proportion. A few years later these 
same provisions were embodied in an Act of Parliament, but the proc- 
lamation was referred to as fixing the standard up to the Revolution 

“Bills of credit were afterward issued by this standard, each 
denomination being stated to be of the value of a specified number of 
ounces, pennyweights and grains of plate—six shilling bills. the 
equivalent of pieces of eight or dollars, being of the value of 17 penny- 
weights and 12 grains of plate—the word plate being used apparently 
as equivalent to coin.” 








The practice of so-called ambulance chasers in soliciting business 
is roundly condemned in the recent case of Ingersoll v. Coal Creek 
Coal Co., 98 S. \W. Rep. 178. In this case attorneys who had through 
their representatives solicited and secured a number of personal injury 
claims against a corporation sought to collect their fees from the cor- 
poration which had made settlement with the claimants. But, as the 
cases had been procured by the attorneys by the personal solicitation 
of their representative, the court held that they were without redress 
against the corporation, though the contract of employment of the 
attorneys was free from fraud of misrepresentation. Such acts con- 
stitute an impropriety inconsistent with the character of the profes- 
sion and incompatible with the faithful discharge of its duties. The 
court denounces the practice of so-called ambulance chasers, and says 
that it cannot agree to the propositions that in these latter days a 
spirit of commercialism has lowered the standard of the legal profes- 
sion; that the practice of law has become a “business” instead of a 
“profession,” and that it is now allowable to resort to the practice and 
devices of business men to bring in business by personal solicitation, 
under such facts as shown in the case at Bar. 


The occupant of property ts held, in Dahlin v. Walsh: ( Mass.) 
L.R.A.( N.S.) 615, to owe no duty to pedestrians to keep the side- 
walk free from ice and snow coming thereon from natural causes, 
or to guard against accident by scattering ashes or using other like 
precautions, whether or not any public duty is imposed upon him 
by municipal ordinances. 
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STATE NOTES. i & Moore, for the general 

Mr. Francis C. Lowthrop and __ practice of law, with offices Tocated 

Mr. Elwood W. Moore, Jr., of at 736 Broad street, Newark, and 

Trenton, have formed a partner- 147 East State street, Trenton, 
ship under the firm name of Low- N. J. 








Under a law recently signed by 
Governor Stokes, Good Friday is 
now a legal holiday in New Jersey. 

The Governor has appointed 
Hon. William H. Morrow, of Bel- 
videre, a member of the State 
Board of Education. 

Hon. Foster Voorhees, of Eliza- 
beth, has been appointed for a 
long term on the Potable Water 
Commission, and his nomination 
was immediately confirmed by the 
Senate. While the law permits the 
salary to be fixed at $2,500, it is 
understood that the Governor con- 
siders that $1,500 is a sufficient sal- 
ary for each member of the com- 
mission, and that all the commis- 
sioners are to accept that salary. 


NEW JUDGE APPOINTED. 


Senator James F. Minturn, of 
Hudson county, has been nomin- 
ated by the Governor to be Circuit 
Court Judge, and his nomination 
was immediately confirmed, as the 
member was a Senator. He was 
born in Hoboken July 16, 1859. 
He attended the public schools 
there. and after studying under 
private tutors, entered Columbia 
Law School, from which he was 
graduated in 1879. In June, 1880, 
he was admitted to the New York 
sar; in November of the same 
year as an attorney in New Jersey, 
and in November, 1883, as coun- 
selor. He was admitted to the 
Bar of the Supreme Court of the 
United States at the February 
term, 1887. He has held the office 
of corporation counsel of Hoboken 
for over twenty years. Judge Min- 
turn is well-known as a writer and 
speaker, as well as lawyer. For 


years he has been one of the prom- 
inent leaders in various public and 
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private societies in Hoboken, and 
is also president of the First Na- 
tional Bank of Guttenburg. It is 
stated that he would have been 
made a Justice of the Supreme 
court had it not been that, by his 
vote to increase the salaries of the 
Supreme court justices, he was 
precluded by law from accepting 
such appointment. 





STATE BAR ASSOCIATION. 


The New Jersey State Bar As- 
sociation held its annual meeting 
at the Brighton Casino, Atlantic 
City, on June 14 and 15. The din- 
ner was given at the Hotel Wind- 
sor. The following officers were 
elected: President, Willard P. 
Voorhees, New Brunswick; First 
Vice-President, Clarence L. Cole, 
Atlantic City; Second Vice-Presi- 
dent, Edward M. Colie, Newark ; 
Third Vice-President, Samuel K. 
Robbins, Camden; Treasurer, 
Lewis Starr, Camden, re-elected; 
Secretary, William T. Kraft, Cam- 
den, re-elected; Directors, Charles 
C. Black, James J. Bergen, Henry 
S. Scovel, William M. Johnson, 
James E. Howell, Allen B. Endi- 
cott, Craig A. Marsh, I. W. Car- 
michael and James Buchanan. 

The President’s annual address 
was delivered by ex-Justice Gilbert 
Collins, and was upon the subject 
of the Federal courts. It proved 
to be exceedingly instructive, es- 
pecially to the younger members 
of the Bar. Another address was 
by Mr. Adrian H. Joline, of the 
New York Bar, on “Certain Mod- 
ern Tendencies.” 

At the dinner ex-Justice Collins 
presided as toastmaster. Mr. Jus- 
tice Trenchard paid a tribute to the 
late Judge Elmer; Vice-Chancel- 
lor Howell spoke upon “The Court 
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of Chancery ;” Mr. Adrian H. Jo- 
line upon “The Outer Bar,” and 
Mr. Samuel Kalisch upon “Mili- 
tary Tactics of Trial by Jury,” 
which latter address will be pub- 
lished in the next Journal. 

The meeting was attended by 
perhaps a hundred lawyers. 


DINNER TO JUDGE BERRY. 


On June 10 the members of the 
Bar of Toms River and many oth- 
ers gathered at the Ocean House 
in that place at a dinner given to 
the new Common Pleas Judge, 
Maja Leon Berry. There were 
two hundred at the dinner, includ- 
ing Mr. Justice Hendrickson. The 
dinner was served in a large tent in 
the open air, where the diners re- 
mained for nearly four hours to eat 
and hear eulogistic addresses. The 
speakers were Mr. Justice Hen- 
drickson, ex-Judge Albert C. Mar- 
tin, and various other members of 
the Ocean County Bar. In re- 
sponding to the addresses Judge 
Berry said that the county court 
was the people’s court, the deci- 
sions being made mainly by the 
freeholders of the county as jurors, 
while the judge was simply a min- 
isterial officer. He defended the 
jury system from what he consid- 
ered unjust attacks, and said in his 
opinion the need was not for a 
change in the system, but a higher 
grade of petit jurors; the petit 
juror should be as high class man 
as the grand juror, and if either 
jury was to be skimped in makeup 
he sometimes thought the petit 
jury should be given the prefer- 
ence. 

As the county court is the peo- 
ple’s court, he said, so the county 
judge should be the people’s judge, 
“his sole aim being the administra- 
tion of the laws as he finds them 
on the books. These laws he 
should administer without fear or 
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favor, with the idea of giving to all 
men of whatever religious or polit- 
ical persuasion an absolutely fair 
and impartial trial;’ and that he 
said would be his endeavor. 

In touching on the license ques- 
tion the judge said that personally 
he was in favor of restricting the 
liquor traffic, but would administer 
the law as he found it. However, 
he wanted the man licensed to re- 
member that his license was not a 
vested right but a trust that could 
be revoked by the court; and if ev- 
idence was submitted to the court 
of illegal acts, the license would be 
revoked. 


DINNER TO ATTORNEY-GENERAL 
McCARTER. 


Mr. John R. Hardin gave a large 
dinner on Thursday night, June 6, 
at the Essex County Country Club, 
in honor of Attorney-General Rob- 
ert H. McCarter. Mr. Hardin was 
a student in the office of Thomas 
N. McCarter, Sr. The occasion 
was the 25th anniversary of the At- 
torney-General’s admission to the 
Bar. The guests included Chief 
Justice Gummere, Justices Swayze 
and Fort, Judges Gray and Dill, 
Vice-Chancellors Howell, Emery, 
Stevens and Bergen, Judge Ten 
Eyck, Chandler W. Riker, Adrian 
Riker, Samuel Kalisch, Gilbert 
Collins, John O. H. Pitney, Alfred 
F. Skinner and several other mem- 
bers of the Bar. The speeches were 
informal. 





JUSTIVE DIXON’S PORTRAIT. 


A portrait of the late Jonathan 
Dixon, Justice of the Supreme 
court, was hung Wednesday, June 
5, in the Supreme court room at 
the State House. 

The picture was painted by M. 
H. Busey. It is a striking likeness 
of the late Justice, and represents 
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him in a characteristic attitude, sit- 
ting in a chair with a paper in his 
hand. Beside him on a table were 
several law books. 

The picture is in a handsome 
gold frame of massive pattern, on 
the front of which is the inscription, 


oo 


“Jonathan Dixon, 1875-1906. 


AN BXPERT OPINION ON DIVORCE 





Former Vice-Chancellor Pitney, 
in a recent talk before the Men’s 
Club of the First Presbyterian 
Church of Morristown, said he 
could not see why the clergy are so 
flerce against divorces. If they read 
the evidence of four-fifths of the 
cases which had come before him 
he thought they would change 
their attitude. He did not believe 
anyone is called upon to be a mar- 
tyr, but that is just what one party 
is in the marriage relation if con- 
tinued under conditions shown in 
divorces. The Bible nor the Chris- 
tian religion do not eall for it. 


N. J. BAR EXAMINATION, JUNE 
TERM, 1907. 


ATTORNEY'S QUESTIONS. 


1. A judge was impeached for 
bribery and convicted thereof. Sub- 
sequently he was indicted for the 
same crime and pleaded his im- 
peachment and conviction in bar of 
the indictment? Was the plea 
good? 

» 


2. How is an estate in joint ten- 
ancy created in New Jersey? 

3. A devise of land was made to 
A for life, and, after his death, to B 
and C, and to the survivor of them, 
his heirs and assigns forever. What 
estates did B and C take? 

4. Testator bequeathed a bond 
specifically to A. At testator’s 
death half vear’s interest on the 
bond was in arrears. Does the in- 
terest belong to the specific lega- 
tee: 


5. A sent his trunk to b for safe- 
keeping and agreed to pay for its 
house room. B placed the trunk 
in a secure part of his house, where 
he kept property of his own of 
much greater value. While the 
trunk was there its contents were 
stolen. Is B liable? 

6. Parties entered into a written 
contract for the sale and purciase 
of a lease-hold stated to have five 
years to run. Part of the purchase 
price was paid. Upon examina- 
tion of the lease before delivery of 
the assignment it was found that 
the lease had but four vears to run. 
The buyer sued the seller for the 
money paid by him. Can he re- 
cover ? 

7. A contract was made with 
three persons jor the payment to 
them of a specific sum of money. 
The contract designated the share 
each was to receive. May an ac- 
tion be brought by one of them for 
the share to which he is entitled ? 

s. A made a bond for $1,000 to 
3, Who delivered it to C for a val- 
uable consideration without any 
written assignment thereof. Can 
C sue thereon in his own name ? 

9 A, GB and C were general 
partners, with no written agree- 
ment of partnership. B sold his 
interest in the firm to Y. What 
was its effect on the partnership? 

10. Goods were sent toa storage 
house. An auction sale of other 
goods beine held there, the auc- 
tioneer, by mistake, sold the stored 
goods. The purchaser paid for 
and took them away. The original 
owner brought an action of re- 
plevin against the buyer. Can he 
recover ? 

11. A promissory note pavable 
to the order of A contained a 
promise for the payment of $500 
“and the costs of collection, in case 
payment shall not be made at ma- 
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turity.” Is this instrument nego- 
tiable ? 

12. A, who died intestate, held a 
mortgage of lands in fee and a 
lease of lands for ninety-nine years, 
renewable for like periods forever 
thereafter. Should this mortgage 
and lease be included in the inven- 
tory of his personal estate ? 

13. A devised his farm to B. 
After executing the will A con- 
tracted in writing to sell the farm 
to C. At A’s death the sale had 
not been consummated. In whom 
is the legal title to the farm ? 

14. A contracted to convey lands 
to b, but died before the day fixed 
for the delivery of the deed. By 
his will he appointed an executor, 
but gave no power of sale. May 
the executor maintain an action for 
specific performance against B? 

Io. (a) Is a widow entitled to 
dower in the equitable estates of 
her husband? (b) Is a husband 
entitled to courtesy in the equit- 
able estates of his wife? 

16. An attorney collected money 
for a client. A stranger claims the 
money on the ground that the se- 
curitv upon which the money was 
collected was originally obtained 
by the client wrongfully. Can the 
attorney maintain an action of in- 
terpleader ? 

17. .\ telegraph company negli- 
gently delaved the transmission of 
a telegram to the damage of the 
sender. Is the right of action of 
the sender against the company on 
contract, or in tort? 

18. A declaration alleged that 
plaintiff's trade was that of a horse- 
shoer; that he shod a horse for X; 
that defendant, with the intent of 
making X believe that the work of 
the plaintiff was badly done, malic- 
iously loosened such shoes; that 
such artifice succeeded and plain- 
tiff lost the custom of X. On de- 
murrer, it was contended that the 


immediate damage was to X, and 
that the damage to plaintiff was 
too remote to be made the basis of 
a legal action. Should the demur- 
rer be sustained ? 

19. A driver struck a boy, who 
was stealing a ride, with his whip, 
and caused him to fall under the 
wheels. Will an action in tort lie 
against the master— (a) If the 
driver struck the boy to remove 
him from the wagon? (b) If he 
struck him merely to gratify a per- 
sonal malice? 

20. A and B were jointly indict- 
ed for conspiracy. <A noile prose- 
qui was entered as to A. May the 
indictment be proceeded on as 
against [37 

21. An infant is the owner of an 
undivided share in land. The own- 
ers of the remaining shares desire 
to sell the land. It is for the inter- 
est of all owners (including the in- 
fant) to sell. May the infant’s 
share be sold, and if so, how? 

22. A corporation, whose capital 
stock is $16,000 is insolvent. The 
par value of the stock is $100 per 
share, but each subscribing stock- 
holder has paid into the treasury 
of the company only $80 per share. 
Have the creditors any remedy 
against the stockholders? 

23. The plaintiff sues for dam- 
ages for breach of a contract. De- 
fendant pleads two pleas, viz.: Ist, 
the general issue, and 2d, a release, 
to which the plaintiff replied by a 
denial. At the trial upon whom is 
the burden of proof? 

24. At the trial of an indictment 
for bigamy, the lawful wife of de- 
fendant was called on the stand to 
prove her marriage to him. The 
defendant objected to the compe- 
tency of his wife as a witness and 
she declined to testify upon that 
ground. (a) Is she competent? 
(b) Can she be compelled to tes- 
tify? 





a 
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25. To a declaration for tres- 
passing on land defendant pleaded 
specially in one plea that the land 
was not land of plaintiff; and, if it 
were, yet plaintiff had given de- 
fendant a license to enter upon it. 
What defects do you find in this 
plea? 

26. In an action of ejectment the 
land was occupied by a tenant for 
years. His landlord was a tenant 
for life, and an estate in remainder 
in fee was vested in X. Plaintiff 
claimed by title paramount to all. 
(a) Against whom must plaintiff 
bring his suit? (b) If he omits any 
of the persons interested what step 
should the omitted person take in 
order to defend the suit? 

27. Plaintiff sues to recover his 
commissions for cotton sold by 
him, as factor, for defendant. The 
defence is that the cotton was in 
plaintiff's custody for sale, and that 
by plaintiff's negligence it was in- 
jured by fire, and that the damage 
exceeded the _ plaintiff's claim. 
What name is given to this de- 
fence, and how should it be plead- 
ed? 

zs. A bill to quiet title stated 
that complainant was owner of the 
land described therein, but stated 
nothing respecting the possession 
of the land. Is the bill demurrable ? 

29. Defendant demurred to a bill 
generally for want of equity. On 
the hearing, he abandoned that 
ground, but sought to. sustain the 
demurrer on the ground of a defect 
in parties. May he do so? 

30. In a foreclosure suit a decree 
pro —confesso has been taken 
against all the defendants. How 
should complainant proceed to as- 
certain the amount due on _ his 
mortgage ? 

COUNSELORS’ QUESTIONS. 


1. A citizen of New Jersey re- 
moved bona-fide to Pennsylvania 
with the avowed purpose of bring- 


ing an action of ejectment in the 
U. S. Circuit court against a citi- 
zen of New Jersey. May he main- 
tain the suit? 

2. A devise of land was made to 
a man and a woman, each then un- 
married. Before the death of the 
testator they married each other. 
After the death of the testator the 
husband died. What estate did his 
wife then have in the land? 

3. A leased to B a hotel for a 
term of years from a future day. 
Before that day the hotel burned 
down. Was B liable for the rent 
prescribed by the lease? 

4. The finder of a jewel, lost by 
its owner, surrendered it to one 
who claimed that it belonged to 
him. The finder, ascertaining that 
such claimant was not the owner, 
brought action of trover against 
him. Can he recover? 

5. A manufacturer delivered 
goods to a dyer to be dyed. At- 
tached to the goods when returned 
from the dyer was a printed notice 
that claims for damages must be 
made within three days after deliv- 
ery of the dyed goods, or they 
would not be allowed. On the bill 
rendered for the dyeing the same 
notice was printed. Some months 
afterwards the manufacturer first 
discovered that the goods had 
been injured by unskillful dyeing, 
and forthwith brought suit against 
the dyer, who defended on the 
ground that no notice of the defect, 
nor claim for damages, was made 
before beginning suit. Is the de- 
fence a valid one? 

6. A seller agreed to deliver a 
quantity of goods in four equal in- 
stallments at stated periods. The 
buyer agreed to pay the whole 
price in four equal payments, one 
on the delivery of each installment 
of goods. It was physically im- 
possible for the seller to deliver 
the first installment at the date 
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agreed upon. The buyer thereupon 
notified the seller that he rescinded 
the contract. The seller was able, 
and offered to deliver, the first in- 
stallment at a later date, and of- 
fered the second installment at the 
date agreed upon, and brought suit 
against the buyer upon his refusal 
to receive them. Can he recover? 

7. May the executor of a deceas- 
ed surety, paying when he might 
have successfully defended by 
pleading his rule to bar creditors, 
recover of the principal? 

8 A owed B $125, which was 
overdue. He also owed him $250, 
which was not due. B agreed with 
A to relinquish him the balance of 
the $125 if he paid him $100. Sub- 
sequently, B agreed with A to re- 
linquish him the balance of the 
$250 not then due if he would pay 
him $220. <A accordingly paid B 
the $110 and the $220. B then re- 
pudiated both agreements and sued 
A for the balances of $25 and $30, 
respectively. Can he recover? 

9. A and B, a firm largely in- 
debted to C, assigned to him all 
their stock in trade, and gave him 
the entire control and management 
of their business, and authorized 
him, from the profits, to pay him- 
self. The business continued to be 
carried on in the name of A and B, 
and in course thereof goods were 
bought of F, who, not being paid, 
sued C, with A and B. The trial 
judge charged the jury that C, by 
the agreement, was, as to third par- 
ties, liable as partner with A and 
B. Was the charge correct? 

10. B, an overseer of the poor, 
employed a physician to attend a 
sick pauper without obtaining the 
order for relief from a justice to do 
so, required by the statute. The 
physician attended the pauper and 
charged his services to B, overseer 
of the poor of W township. Ina 
suit against the township, on its 
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refusal to pay for his services, the 
physician was non-suited. Where- 
upon he brought suit against B 
personally. Can he recover? 

11. A promissory note contained 
a promise to pay a specified sum 


“thirty days after the payee’s 
death.” Is this instrument nego- 
tiable? 


12. A, having one child, execut- 
ed a will, by which he gave his en- 
tire estate to his wife. Later an- 
other child was born to him. At 
A’s death his wife and these two 
children were living. Subsequent- 
ly, a posthumous child was born. 
How will the estate be divided? 

13. A mortgaged lands. On his 
death the title to the mortgaged 
lands passed to B. B died intes- 
tate, leaving the mortgaged lands 
and certain personalty. Is B’s heir 
entitled to have B’s_ personalty 
applied to the satisfaction of the 
mortgage debt? 

14. A purchased an estate sub- 
ject to a mortgage. In ignorance 
of the existence of a judgment lien 
which existed at the time of the 
purchase, but was subsequent to 
the mortgage, he satisfied the 
mortgage and caused it to be can- 
celled of record. Advise A as to 
his rights on this state of facts. 

15. In an action for specific per- 
formance, the defendant offers to 
establish by parol evidence that the 
written contract by which he un- 
dertook to convey two lots was, in 
fact, intended to embrace only one 
of the lots, and that the error was 
due to his mistake in furnishing a 
description to the scrivener. Should 
the offer be accepted ? 

16. In an action in tort, the de- 
fendant pleaded a sealed release of 
the right of action. In fact, there 
was fraud in the consideration of 
the release. Under these circum- 
stances, what course would you ad- 
vise the plaintiff to take? 
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17. In an action for malicious 
prosecution, the defendant con- 
tends that a judgment properly ob- 
tained, though subsequently re- 
versed, is conclusive evidence of 
“probable catise.”” Is this conten- 
tion sound? 

18. A and B engaged in a duel. 
A was injured. May A maintain an 
action in tort against B on this 
state of facts? 

19. A, solely for the purpose of 
annoying B, began an action by 
attachment against him. The ac- 
tion was wholly without founda- 
tion, and B had judgment therein. 
Can B maintain an action for ma- 
licious prosecution against A? 

20. On the trial of an indict- 
ment, it appeared that the defend- 
ant did not complete the crime 
charged, but that he was guilty only 
of an attempt to commit the same. 
On these facts is the defendant en- 
titled to acquittal ? 

21. A husband and wife, living 
in a state of separation, executed 
an agreement with each other, 
wherein, after reciting the existing 
separation, the husband agreed 
with her to pay her $1,000 vearly 
for her maintenance during her life. 
The husband has _ discontinued 
these payments without just cause. 
(a) Is the husband liable on his 
promise to pay? (b) If he is liable, 
what should be the form of the suit 
and in what court? 

22. The president of a corpora- 
tion (whose charter required its 
written contracts to be signed by 
its president) was re-elected for a 
second term. His election was 
void for illegality in the manner of 
election. But he continued to ex- 
ercise the functions of that office, 
and in doing so he made a written 
contract in the name of the corpor- 
ation and in the ordinary course of 
its business. In a suit thereon the 
corporation pleaded that the con- 
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tract was void, because it was not 
made by its president. Is the plea 
good? 

23. In the trial of a suit against 
two land-owners for obstructing 
the plaintiff's right of way over 
their land, the issue was upon the 
existence of the right of way. The 
plaintiff offered to show that one of 
the defendants had told a neighbor 
that the plaintiff had a right to 
drive over the way in question 
whenever he pleased. Defendant 
objected on the ground of hearsay, 
and on the ground that only one 
of the two defendants had made the 
statement. Is the evidence admis- 
sible ? 

24. In a suit at jaw the plaintiff 
has documents in his possession 
relating to the issue which the de- 
fendant needs to examine in order 
to prepare his plea. Is the defend- 
ant entitled to examine the docu- 
ments, and if so, how should he 
pre ceed ? 

25. In an action of trover for a 
horse and wagon defendant plead- 
ed, in one plea, a release as to the 
horse, and the statute of limita- 
tions as to the wagon. May the 
plaintiff demur to the plea for du- 
plicity ? 

26. In a declaration upon a con- 
tract for the sale of land, plaintiff 
omitted to state that the contract 
was in writing. A copy of the writ- 
ten contract was annexed, but the 
declaration did not refer to it. Is 
the declaration demurrable? 

27. A horse was taken by plain- 
tiff in an action of replevin. Pend- 
ing the suit, plaintiff sold the horse 
to a bona-fide purchaser. Judg- 
ment was given in the replevin suit 
in favor of the defendant for the 
return of the horse. Can he re- 
cover it from the purchaser? 

28. Your client wishes you to 
foreclose his mortgage, which is a 
second mortgage, subject to a 
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prior mortgage held by A. The 
search of title discloses a convey- 
ance of the land to B since your 
client’s mortgage was made, and a 
third mortgage made by B to C. 
(a) Which of the above-stated in- 
struments should be stated in the 
bill of complaint? (b) Who should 
be made parties defendant ? 

29, bill for an account stated 
that complainant had rendered to 
defendant an account of their mu- 
tual dealings showing a balance of 
$5,000 due complainant, and that 
defendant had admitted that  bal- 
ance to be due. Is the bill demur- 
rable, and if so, upon what ground ? 

30. A final decree has been en- 
tered against defendant in the 
Court of C honeesy. lie has since 
discovered new evidence in the 
which he wishes to present to 
the court. How should he pro- 
ceed ? 


Case, 


ADMISSIONS TO N. J. BAR. 

The following were admitted as 
attorneys and counselors at the 
June term of court: 


ATTORNEYS. 
Marvin A. Spaulding, 
M. Casewell Heine, 
Young, Frank A. 
Newark ; Carlyle 


Trenton ; 

Stuart A. 
Boettner, of 
A. Garrison, Ed- 
ward P. Stout, Charles Young, 
Harry Lane, Ernest J. Magen, 
Benjamin Treacy, of Jersey City; 
Horace Whiteman Boardman, Er- 
nest A. Bartelt, John VanVorst 
Vredenburgh, Garfield Pancoast, 
of Camden; C. Wesley Abbott, Ed- 
mund B. Randall, of Paterson; S. 
Ira Cooper, Frederick W. Gaston, 
Herman Rust, of Passaic; Absa- 
lom P. Bachman, Edward L. 
Davis, Francis J. Murray, of 
Orange; Edward S. Atwater, Jr., 
Elizabeth; John H. Sheridan, Ho- 
boken; Josiah Dadley, Ridge- 
wood; Warner W. Westervelt, 
Woodcliff; Joseph M. Branegan, 
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Harrison; rank S. McKee, Jr., 
Bridgeton; Emerson Richards, At- 
lantic City; James Mercer Davis, 
Vincentown. 
COUNSELORS. 

William E. Biackman, Malcolm 
i. Buchanan, John A. Hartpence, 
John V. B. Wicoff, Frank Transue, 
of Trenton; D. Frederick Burnett 
Jerome T. Congleton, Joseph S. 
Murphy, Newton H. Porter, of 
Newark; John T. Duffy, Frank G. 
Turner, of Jersey City; Herbert F. 
Harris, David R. Rose, of Cam- 
den; Clarence F. Albertson, W. 
Frank Sooy, Herbert R. Voor- 
hees, of Atlantic City; Borden D. 
Whiting, Orange: Howard S. Kin- 


ney, East Orange; Henry C. 
Whitehead, Passaic; \V. Claude 
Palmer, Mount Holly; Leo Gold- 
berger, Perth Amboy; John V. Za- 


briskie, 


Wyckoff. 

LOOK NOTICES 

REPORT OF THE TWENTY- 
NINTH MEETING OF THE 
AMERICAN BAR ASSOCIA- 
TION. Held at St 


t. Paul, Minn., 
August 29-31, 1906. 


This volume of 465 pages con- 
tains the addresses made at the 
American Bar Association meet- 
ing of last year. It ought to be 
in the hands of every lawyer. The 
addresses at the National Bar 
meeting are always valuable and 
the reports of the committee are 
not less so. 

THE LAW AND PRACTICE IN 
BANKRUPTCY. By William 
Miller Collier; 6th Edition by 
Frank B. Gilbert, of the Albany 
Bar. Albany: Matthew Bender 
& Co., 1907. 1100 pages. Law 
Buckram, $6.50. 

The decisions under the Na- 
tional Bankruptcy Act of 1898 are 
so numerous that a new edition of 
“Collier on Bankruptcy” is neces- 
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sary every year or two. This new- 
est and latest edition continues the 
plan and arrangement of former 
editions, and furnishes a complete 
text book on bankruptcy practice. 
Very properly Collier is considered 
the standard text book on this im- 
portant subject and nothing else 
takes its place. 

A complete general index is 
given, and in addition, each sec- 
tion, as the chapters into which the 
book is divided are called, is also 
indexed, which enables the busy 
practitioner, by turning to the sec- 
tion involved and running over the 
topical index at the head of it, to 
at once turn to the object of his 
quest. 

The cross-referencing, which has 
always been a popular feature of 
Collier, makes it possible to refer 
from the text, not alone to the anal- 
ogous provisions of former bank- 
ruptcy laws, but also to the analo- 
gous provisions of the present law 
and the English Bankruptcy Act. 


MEMORIAL TO JUSTICE GARRET- 
SON. 


On June 18, at the opening of 
the June term of the Court of Er- 
rors and Appeals, the members of 
the Bar of the state gathered at 
Trenton to pay tribute to the late 


Supreme Court Justice Abram 
Quick Garretson. Supreme Court 
Justice Alfred Reed, Attorney- 


General Robert H.;McCarter and 
James B. Vredenburgh delivered 
eulogistic addresses. 

The memorial services were 
characterized by great solemnity, 
and it was with a display of some 
feeling that those gathered listened 
to the high tributes paid to the late 
jurist. The address of Mr. Justice 


Reed was made on behalf of the 
Court of Errors and Appeals. At 
the outset he referred to the time 
when, 50 years ago, Justice Garret- 
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son, Judge Vroom and himself at- 
tended the old Trenton academy, 
where they prepared for college. 
All three entered Rutgers College 
together and lived there in more 
than usual intimacy. Subsequent- 
ly each prepared for and entered 
the Bar. Mr. Justice Garretson 
went to Jersey City, while the other 
two remained in Trenton. In 1895 
the three came together again as 
members of the Court of Errors 
and Appeals. “Little did we dream 
in those old days of boyish life,” 
said Mr. Justice Reed, “that one of 
us would be called upon to voice 
the sentiments of this court at the 
loss occasioned by the death of an- 
other of that trio.” 

He then referred to the student 
life of Mr. Garretson, which he said 
gave assurances of a life of distin- 
guished usefulness. The honors 
that fell to him in after life, he said, 
were the natural sequence of his 
diligence as a student, coupled with 
his mental endowments. He then 
referred to Justice Garretson’s 
work as Prosecutor of the Pleas of 
Hudson county and later presiding 
judge of the Court of Pleas of the 
same county. 

After a glowing tribute to Jus- 
tice Garretson’s high qualities Mr. 
Justice Reed said: “In his untime- 
ly death the state has lost a useful 
and distinguished citizen and the 
Bench a loyal friend and a diligent, 
dignified and able colleague.” 

The Attorney-General in his ad- 
dress referred to the fact that just 
a year ago the Court of Errors had 
met to pay tribute to the memory 
of the late Justice Dixon. “One of 
the most sincere mourners on that 
occasion was Justice Garretson,” 
said the Attorney-General. He 
then referred to Justice Garret- 
son’s sudden death and eulogized 
him as a model of faithfulness in 
the discharge of his duties. 





